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The White House has granted munitions suppliers protections to “essentially collude”
on increasing production following diminished supply from the US war with Iran.

President Trump invoked the Defense Production Act last week to encourage
agreements between munitions companies due to “systemic constraints” of limited
production capacity, bottlenecks and supply chain issues.

A Pentagon official reportedly described the policy as a way to “communicate and
leverage industry” to ramp up production during an event on Wednesday.

Michael Cadenazzi, the assistant secretary for industrial base policy, said the plan is to
allow manufacturers to “essentially collude” to work around “nasty issues in the
supply chain”.

The collaboration may involve labour, engineering, materials, electronics and
certifications.
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Cadenazzi cited solid rocket motor production as a priority, according to trade news
outlet Breaking Defense. Rocket motor manufacturers include Northrop Grumman,
L3Harris and Anduril Industries.

Lawyers told GCR that any companies that participate in the agreements likely face
minimal antitrust exposure due to the DPA’s protections.

“Proving an antitrust offense when a DPA voluntary agreement was implicated would
be degrees of difficulty beyond a standard case,” said Carsten Reichel, a partner at
Heise Suarez Melville.

In this case, the voluntary agreements would likely focus on allowing competitors to
coordinate on logistics, technology and supply, Reichel said, which would normally be
problematic from an antitrust perspective.

Former acting Antitrust Division chief Richard Powers said that participants should not
face antitrust liability if they “dot the i's and cross the t's”, making sure to stay within
the bounds of the DPA agreements when speaking with competitors.

The Antitrust Division is typically “pretty involved” in overseeing any meetings to
ensure the DPA addresses the emergency and does not enable a “forum for harmful
collusion”, he said.

One former Antitrust Division attorney said it would still be “best practice” for a
weapons manufacturer to have antitrust counsel involved in any collaboration.

“I would probably want to have somebody, whether it's my in-house antitrust counsel
or my outside counsel, just take a look at it and think through whether there's any
additional risk,” they said.

The White House can invoke the Defense Production Act to demand private
businesses prioritise the production of defence equipment for national security. The
DPA requires the DOJ and Federal Trade Commission to oversee coordinated
agreements under the DPA.

In April, the Antitrust Division approved an updated voluntary agreement between
nuclear power companies, which the Department of Energy pushed under the DPA.

The White House also previously used the DPA to address supply concerns during the
covid-19 pandemic. Describing the fight against covid-19 as a war, Trump invoked the
statute to maximise the production of medical equipment.

At the time, former DOJ and FTC officials said that there would likely be situations
where collaboration could combat the emergency, but companies would still be wise
to seek antitrust counsel.
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Reichel added that medical supply companies’ coordination focused on ensuring they
could allocate the limited supply and ensure that what was available got to the areas
of most critical need to respond to the pandemic.

The US campaign against Iran over the past few months, which appears set to wind
down with a framework agreement reached earlier this week, has led some
administration officials and think tanks to express concerns about the state of the US
weapons stockpile.

The Center of Strategic and International Studies said in April that the US may have
expended more than half of its inventory of four critical munitions when fighting in
Iran.

In April, Hegseth testified before Congress that it could take “months to years” to
replenish the weapons used against Iran.

Production bottlenecks “may impair the ability of the United States to produce, sustain,
and expand the availability of munitions, missiles, and equipment required for the
national defense”, the president’s memo said.
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